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"[O]ne or more of the retained lawyers chose not to look in the correct locations for the correct documents, to accept 
the unsubstantiated assurances of an important client that its search was sufficient, to ignore the warning signs that the 
document search and production were inadequate. . . These choices enabled Qualcomm to withhold hundreds of 
thousands ofpages of relevant discovery and to assert numerous false and misleading arguments to the court and jury. 
This conduct warrants the imposition of sanctions.""2 

I. Introduction 

The number of sanctions in e-Discovery has increased in recent years as judges have 
become more knowledgeable with the responsibilities of e-Discovery and the new federal 
rules and comfortable holding lawyers and their clients before them accountable. E-
Discovery has become an increasing important part of many cases because so much of 
what is important in business and personal interactions is now recorded 
contemporaneously in emails and other electronic documents, aka electronic stored 
information (ESI). The continued exponential increase in the amount of electronic 
documents inevitably means more e-Discovery to review each year for any particular 
type of case. Effective use of new technology and tools is essential to be able to review 
and analyze potentially relevant documents in an efficient manner. 

Sanctions involving e-Discovery are levied for a variety of reasons, including 
misrepresenting ESI, falsely certifying discovery, late discovery and document 
destruction. But many sanctions are applied not because attorneys involved did not know 
the law, or care about the case, or even spend substantial effort and time trying to make a 
legally adequate production. Instead, sanctions often occur because attorneys and their 
clients simply do not understand the scope of needed discovery in a case and do not apply 
proper management techniques to address their discovery responsibilities. 

This paper will address some ways that attorneys get into trouble in e-Discovery and 
discuss approaches, tools and techniques to avoid problems that can lead to sanctions. 

Gene Albert (JD, Southern Methodist University; MBA, University of Texas at Austin) is a founder of 
Lexbe.com, which offers a web-based litigation management application, as well as other e-Discovery 
services. He can be contacted at gene@Lexbe.com. 
2 Qualcomm Inc. v. Broadcom Corp., No. 05cv1958-B (BLM) (S.D.CA Jan. 7, 2008), vacated in 
part, No. 05CV1958-RMB BLM) (S.D. CA. Mar. 5, 2008). Qualcomm Inc. v. Broadcom Corp., No. 
05cv1958-RMB (BLM), 2008 WL 66932 (S.D. Cal. Jan. 7, 2008). 
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II. The 6 Million Dollar Subpoena 

Before getting to suggestions as to how to do e-Discovery right, this paper will first look 
at an example of how it can go very wrong. In re Fannie Mae Securities Litigation3 

upheld a contempt order against a non-party for failing to comply with a stipulated 
discovery order. The Office of Federal Housing Enterprise Oversight (OFHEO) is a 
government agency that supervised the Federal National Mortgage Association ("Fannie 
Mae"). In 2003, OFHEO investigated Fannie Mae's accounting and financial practices 
and found that Fannie Mae "had departed from generally accepted accounting principles 
in order to manipulate its reported earnings and inflate executive compensation." 
OFHEO's report prompted several private civil actions against Fannie Mae and its 
executives, which were consolidated into multidistrict litigation in the United States 
District Court for the District of Columbia. 

During discovery three individual defendants who were senior executives at Fannie Mae 
subpoenaed OFHEO, a non-party to the litigation, seeking records OFHEO had collected 
during its investigation. On November 6, 2006, the district court denied OFHEO's 
motion to quash, and directed it to comply during the following four months with the 
subpoena. OFHEO requested and received two one-month extensions, and in the summer 
of 2007 reported to the district court that it had produced all of the requested documents 
in the production. The individual defendants thought that more documents existed, and in 
a designated representative deposition OFHEO disclosed that it had failed to search for 
off-site disaster recovery backup tapes. 

The individual defendants then moved to hold OFHEO in contempt, and at the hearing, 
OFHEO and the individual defendants "entered into a stipulated order that held the 
contempt motions in abeyance and required OFHEO to conduct searches of its disaster-
recovery backup tapes and provide all responsive documents and privilege logs by 
January 4, 2008." The stipulated order further stated that "OFHEO will work with the 
[individual defendants] to provide the necessary information (without individual 
document review) to develop appropriate search terms. By October 19, 2007, the 
[individual defendants] will specify the search terms to be used." (emphasis added) 

The individual defendants then specified over 400 search terms, which eventually 
resulted in approximately 660,000 responsive documents to the keyword searches (80% 
of total emails). OFHEO objected but the district court found that the stipulated order 
"gave the [individual defendants] sole discretion to specify search terms and imposed no 
limits on permissible terms." 

To try to comply, OFHEO then hired fifty contract attorneys for document and privilege 
review, spending over $6 million on the discovery request, which was "more than 9% of 
the agency's entire annual budget." On November 29, 2007, the day before an interim 
deadline for producing various categories of documents, OFHEO requested another 
extension until December 21, "assuring the district court that it could meet that extended 
deadline." The district court granted that extension as well, but on December 19, 2007, 

No. 08-5014 (D.C.D.C 2009). 
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OFHEO told the district court that its prior assurances were "based on insufficient data", 
and it could produce all non-privileged documents by the January 4, 2008 deadline, but it 
could not produce the required privilege logs until two months later. 

The individual defendants then renewed their motions to hold OFHEO in contempt. The 
district court so held and characterized OFHEO's efforts "too little too late," and found 
that "OFHEO ha[d] treated its court-ordered deadlines as movable goal posts and ha[d] 
repeatedly miscalculated the efforts required for compliance and sought thereafter to 
move them." As a sanction, the court ordered production of all privileged documents 
immediately on an attorney's eyes only basis. 

OFHEO appealed the contempt finding and the sanction to the U.S. Court of Appeals for 
the District of Columbia. While recognizing the "extensive efforts" made by OFHEO to 
comply with the order, the Court of Appeals concluded that OFHEO had not established 
a reasonable basis for concluding that the district court abused its discretion. The Court 
found itself "ill-positioned to second-guess" a district court's assessment of whether strict 
enforcement of its deadline was necessary. Noting that an abuse of discretion in such a 
case "would risk undermining the authority of district courts to enforce the deadlines they 
impose." 

Clearly the result of OFHEO spending so much for a 3 r d party subpoena is shocking, but 
the review standard for abuse of discretion is high. Here are several things that OFHEO 
did or did not do (with 20-20 hindsight) that may have contributed to the poor outcome 
from OFHEO's perspective: 

• OFHEO abandoned objections under FRCP 45 to cost shifting and narrowing of 
scope by agreeing to the stipulated order. 

• There is no evidence that OFHEO sought to establish that the backup tapes were 
not reasonably accessible. 

• OFHEO did not offer expert testimony as to the unreasonableness of search terms 
or of the discovery request in general. 

• Counsel for OFHEO agreed to an open-ended search term procedure without 
apparently understanding the implications or potential costs. 

In re Fannie Mae Securities Litigation illustrates the problems resulting from litigants and 
attorneys not understanding early on in the case the amount of ESI at issue. This is 
evidenced by the fact that OFHEO missed at least three discovery deadlines, and at the 
end of 1 V2 years after the initial subpoena was served did not know how many 
documents were responsive and had not completed privilege review. This in spite of the 
fact it had spent over $6 million and had over 50 lawyers working on the request. 
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Current Issue: In re Fannie Mae Securities Litignt ion • • 

Select Facts: All None 

Total Facts: 14 
Title Star t /End Edit 6 / 1 / 2 0 0 6 TimeLine 1 / 2 2 / 2 0 0 8 

Defendents subpoena over 30 categories of documents ham OFHEO. 
OFHEO moves to squash. 

•6/01/06 
Edit 

District court rules for the defendants and directed OFHEO to amply 
during the next four months, 

11/05/06 
03/09/07 Edt 

OFHEO requests that e-Discovery be limited to files on network and 
backup tapes. 

02/01/07 
Edit 

Defendants agree to limit e-Discovery for the time being to certati etna! 
communications stored on OFHEO's network and backup teres 

02/18/07 
Edt 

OFHEO receives several extensions from the couit 
03/09/07 
07/01/07 ill 

OFHEO reports to the court that it had produced all documents 07/01/07 
Edt 

OFHEO confirms in Rule 30(b)(6) depo that it had failed to search a l of 
its off-site disaster-recovery backup tapes 

03/01/07 
in 

Defendants moved to hold OFHEO in contempt 
03/10/07 Edt 

At contempt hearing; OFHEO enters into a stipulated ciderrequmg i:to 
conduct searches of its disaster-recovery backup tapes and provide al 
responsive documents and privilege logs by January 4, 21. OS 
Defendants to specify search terms. 

09/17/07 
Edjt 

Defendents specify 400 search terms 
10/19/07 

Edt 

OFHEO objects that 660,000 documents will be responsive to search 
terms, or 80% of total emails. Court rules that the stipulated order gave 
defendants sole discretion to specify search terms. 

11/02/07 Edit 

OFHEO hires 50 contract attorneys for review, spending $6 mSon, or 
9% of agency's entire annual budget, 

11/03/07 
01/22/03 Edt 

OFHEO informs court that it will be unable to comply with the extended 
interim deadline, and that although it can produce all non-privfeged 
documents by 1/4/08, but it will be unable to produce all the requred 
privilege logs until 2/29/08. 

11/29/07 
Edjt 

Court holds OFHEO in contempt and orders immediate production of a l 
documents without privilege, atty eyes only 

01/22/03 
Edt 

In re Fannie Mae Securities Litigation offers a couple of take-aways. From a legal 
perspective it may say no more than that if you misrepresent yourself repeatedly to 
the trial court, miss a lot of deadlines, and then agree to something inadvisable in a 
stipulated order, good luck getting the trial court or an appellate court to let you off 
the hook. 

But from a practical perspective it provides a powerful warning: 
If attorneys do not get a handle on e-Discovery and ESI issues early in the case, or do 
not manage e-Discovery processes well, the consequences can be disastrous to the 
client and the attorneys. 
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III. e-Discovery Growth Drivers and Processes 

Growth of ESI Drives e-Discovery 

There has been much 
discussion of the FRCP 
e-Discovery 
amendments in recent 
years, but these merely 
reflect the new reality 
of the amount and 
importance of ESI. 
The increasing amount 
of ESI has been the 
primary driver of e-
Discovery growth. 
Both the types of 
available data storage 
media and amount of 
storage available 
continue to expand 
unabated under Moore's 
law. 

It would be natural to think that the growth is about to level off, but nothing could be 
further from the truth. Predictions from equipment manufacturers suggest that the 
amount of digital information will continue to grow at an exponential rate for as long as 
we can imagine. 

Plus, digital storage is increasingly where the action is. In particular, email of 
participants in a commercial litigation matter captures the contemporaneous facts of what 
happened and why in a way that was unimaginable back in the days of typewriters and 
phones. An attorney can hardly begin to understand what actually happened in a modern 
commercial case without a thorough analysis of email and other ESI. 

Limited Timeline in e-Discovery 

Under the FRCP there is a fairly limited time span between when a complaint is served 
and counsel needs to be prepared to attend the meet and confer meeting and the 
scheduling conference with the judge. During the initial days of the case counsel for both 
sides must identify sources of data repository, assess their contents and accessibility and 
be prepared to 'meet and confer' and enter into discovery agreements. This can be a lot 
to do in a short period of time for cases that involve much ESI. 
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Understand the ESI Process 

e-Discovery production has a lifecycle that must be understood to be managed. E-
Discovery sanctions usually involve failure to deal with one of the major lifecycle 
components properly. It can be helpful to break the e-Discovery process into the 
following steps as defined by the Electronic Discovery Reference Model (EDRM) 
Project, a leading industry working group: 

Information management 
refers to the evaluation of 
how records management 
programs impact electronic 
records and e-Discovery. 

Identification refers to the 
process of learning the 
location of all data which 
is subject to the duty to preserve and potentially disclose in a pending or prospective legal 
proceeding. 

The duty to preserve electronically stored information (or any potentially relevant 
evidence) arises when a party reasonably foresees that the information may be relevant to 
pending or anticipated litigation. 

Data collection is the acquisition of electronic information (data) marked as potentially 
relevant as part of identification. Electronic information should be collected in a manner 
that is comprehensive, maintains its content integrity and preserves its form. 
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Electronic discovery processing is designed to accommodate a wide variety of 
unstructured data, handle each form in a manner appropriate to its file type, and generate 
output that is structured in accordance with review requirements that often vary with law 
firm practices, client needs and review technology provider specifications. 

Document review is used to identify responsive documents to produce and privileged 
documents to withhold. Improvements in data storage, database and search technology, 
and online review functionality are providing increasingly efficient options for handling 
the volume of data and streamlining the review process. 

Analysis is the process of evaluating a collection of electronic discovery materials to 
determine relevant summary information, such as key topics of the case, important 
people, specific vocabulary and jargon (which can vary significantly between and even 
within companies), and important individual documents. Analysis is performed 
throughout the remainder of the process as new information is uncovered and issues of 
the case evolve. Good technology and techniques are essential to effective analysis. 

Production refers to the delivery of responsive, non-privileged documents to opposing 
counsel. Rule 26(f) sets an expectation that the method and format by which electronic 
data are to be produced should be considered and negotiated by the parties early in the 
discovery process. 

Source: EDRM Project4 

IV. How to Do it Right 

The remainder of this paper will address the e-Discovery process and tools and methods 
to allow a production to be handled competently and efficiently. This requires both an 
understanding of the process, skills to manage it properly and tools to be efficient. 

Accept (Even if you can't Embrace) the New Discovery Obligation from Zubulake 

In the leading e-Discovery case Zubulake, 5 Judge Scheindlin outlined a list of 
responsibilities that counsel would be well-advised to follow when e-Discovery is 
involved: 

• As soon as litigation is reasonably expected, attorneys should issue a litigation 
hold directing all employees to preserve documents and data that may be relevant 
to the litigation. 

• Once a hold is issued, counsel should determine all sources of potentially relevant 
information and speak with the company's IT department about its document 

http://www.edrm.net 
Zubulake IV, 220 FRD 216 (SDNY 2003) 
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retention policies, data retention architecture, backup procedures and how 
recycling policies are actually implemented. 

• Lawyers should go further and interview all of the key employees involved in the 
case to determine how they store electronic data such as emails and evaluate their 
compliance with company document retention policies. 

• Employees should be instructed to produce electronic copies of their relevant 
active files and ensure that all backup data that the company is required to retain 
is safely stored to avoid the risk that backup tapes will be recycled. 

• Lawyers should take affirmative steps to monitor compliance with the litigation 
hold and periodically re-issue the hold so that new employees are aware of it and 
that it remains fresh in the minds of other employees. 

These responsibilities assume a very interactive and involved role of the attroney with his 
or her client and its employees and agents. It also assumes that the attorney has the skill 
and resources to manage the e-Discovery process, as well as the attention and cooperation 
of potentially many diverse employees of the client with control over electronic data. 

Related to the Zubulake duty is FRCP 26(g), which requires an attorney to sign each 
discovery disclosure, request, response or objection and to "certif[y] that to the best of the 
person's knowledge, information, and belief formed after a reasonable inquiry, the 
disclosure is complete and correct." The duty to make a "reasonable inquiry" is satisfied 
when the investigation undertaken by the attorney leads to conclusions that are 
reasonable under the circumstances. It is an objective standard similar to Rule 11. The 
requirement of a certification based on reasonable inquiry is not new, but the recent 
increase in discovery ESI has renewed focus on FRCP 26(g). 

So when an attorney responds to a discovery request in error because some ESI was 
undiscovered, he or she faces possible sanction exposure if there was not a reasonable 
inquiry into the truthfulness of the filing under FRCP 26(g). 

Identifying, preserving and collecting ESI can be a sizable project; one with an initially 
unknown scope. Despite this, attorneys work under set deadlines to complete it. 
Repeatedly missing deadlines and asking for extensions can materially undermine the 
court's confidence in counsel. 
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Developing Your Case and the Data Early; Early Case Assessment 

Of course it has always been a good idea to get an essential grasp of the strengths and 
weaknesses of one's case early as early as possible. However, this becomes more 
important and more challenging with a case that involves substantial ESI. 

Assessing one's case early is more important now because keyword selection used for 
discovery requests and Rule 26 Meet and Confer agreements depends on accurate 
identification of the important case issues. If the critical issues of a case are not 
identified until later, then it will become necessary to request additional documents based 
on new keywords, or from different custodians. This adds cost to discovery collections 
and tries the patience of opponents and potentially the trial court. At some point in the 
discovery process the cost of additional collections will shift to the requestor, or it simply 
will not be possible to get for issues indentified too late in the process. A related 
important issue involves identifying potential claims and defenses early enough in the 
discovery process to be able to include them in the pleadings. 

Assessing one's case is also more difficult with ESI intensive cases because getting 
information about the case early from the data can be expensive and is dependent on 
knowing the issues to generate keywords: a 'catch-22'. If one is trying to get the 
important facts early in the case from the ESI (as opposed to witness interviews and case 
participants, etc.) then the review of ESI should be an iterative process of trying proposed 
keyword searches, manually reviewing a sample of the documents returned by the search 
results, and then revising search terms. 

The process of getting a handle on a case early is sometimes called 'early case 
assessment'. As part of the early case assessment process, counsel will identify what 
discovery is needed, identify key witnesses and data custodians, construct factual 
timelines and determine the strengths and weaknesses of the case. This assessment is 
done in the first 60-120 days of a case and communicated in various forms with the 
client, opposing counsel and the judge. The goal of this proactive approach is to develop 
an early strategy for the case, realistically evaluate the case, and determine the cost and 
budget to prosecute or defend, and identify business practices that might be modified to 
minimize litigation exposure in the future. 

This sounds like 'mom and apple pie' and is not a new idea 6. Why isn't this done on every 
case? There are several real life barriers to doing a comprehensive early case assessment. 
One is the need for client support. Doing an early case assessment will cost money and a 
client may view it as 'over-working' a case if the client does not understand the process 
and benefits. These benefits include a better understanding of the case early that can lead 
to earlier opportunities for settlement and reducing unnecessary e-Discovery costs. 

A more subtle objection is the concern with being the bearer of bad news. A legitimate 
worry is that the client may not be ready to hear bad news about the case and may be 

See, e.g., Eric L. Barnum, An Introduction To Early Case Assessment, The Practical Litigator, Nov. 2006, 
at 21. 
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