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OFHEO told the district court that its prior assurances were “based on insufficient data”,
and it could produce all non-privileged documents by the January 4, 2008 deadline, but it
could not produce the required privilege logs until two months later.

The individual defendants then renewed their motions to hold OFHEO in contempt. The
district court so held and characterized OFHEQ's efforts “too little too late,” and found
that “OFHEOQ ha[d] treated its court-ordered deadlines as movable goal posts and ha[d]
repeatedly miscalculated the efforts required for compliance and sought thereafter to
move them.” As a sanction, the court ordered production of all privileged documents
immediately on an attorney's eyes only basis.

OFHEO appealed the contempt finding and the sanction to the U.S. Court of Appeals for
the District of Columbia. While recognizing the “extensive efforts” made by OFHEO to
comply with the order, the Court of Appeals concluded that OFHEO had not established
a reasonable basis for concluding that the district court abused its discretion. The Court
found itself “ill-positioned to second-guess” a district court’s assessment of whether strict
enforcement of its deadline was necessary. Noting that an abuse of discretion in such a
case “would risk undermining the authority of district courts to enforce the deadlines they
impose.”

Clearly the result of OFHEO spending so much for a 3 party subpoena is shocking, but
the review standard for abuse of discretion is high. Here are several things that OFHEO
did or did not do (with 20-20 hindsight) that may have contributed to the poor outcome
from OFHEQ's perspective:

e OFHEO abandoned objections under FRCP 45 to cost shifting and narrowing of
scope by agreeing to the stipulated order.

e There is no evidence that OFHEO sought to establish that the backup tapes were
not reasonably accessible.

e OFHEO did not offer expert testimony as to the unreasonableness of search terms
or of the discovery request in general.

e Counsel for OFHEO agreed to an open-ended search term procedure without
apparently understanding the implications or potential costs.

In re Fannie Mae Securities Litigation illustrates the problems resulting from litigants and
attorneys not understanding early on in the case the amount of ESI at issue. This is
evidenced by the fact that OFHEO missed at least three discovery deadlines, and at the
end of 1 ¥ years after the initial subpoena was served did not know how many
documents were responsive and had not completed privilege review. This in spite of the
fact it had spent over $6 million and had over 50 lawyers working on the request.
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retention policies, data retention architecture, backup procedures and how
recycling policies are actually implemented.

e Lawyers should go further and interview all of the key employees involved in the
case to determine how they store electronic data such as emails and evaluate their
compliance with company document retention policies.

e Employees should be instructed to produce electronic copies of their relevant
active files and ensure that all backup data that the company is required to retain
is safely stored to avoid the risk that backup tapes will be recycled.

e Lawyers should take affirmative steps to monitor compliance with the litigation
hold and periodically re-issue the hold so that new employees are aware of it and
that it remains fresh in the minds of other employees.

These responsibilities assume a very interactive and involved role of the attroney with his
or her client and its employees and agents. It also assumes that the attorney has the skill
and resources to manage the e-Discovery process, as well as the attention and cooperation
of potentially many diverse employees of the client with control over electronic data.

Related to the Zubulake duty is FRCP 26(g), which requires an attorney to sign each
discovery disclosure, request, response or objection and to "certif[y] that to the best of the
person’s knowledge, information, and belief formed after a reasonable inquiry, the
disclosure is complete and correct.” The duty to make a “reasonable inquiry” is satisfied
when the investigation undertaken by the attorney leads to conclusions that are
reasonable under the circumstances. It is an objective standard similar to Rule 11. The
requirement of a certification based on reasonable inquiry is not new, but the recent
increase in discovery ESI has renewed focus on FRCP 26(g).

So when an attorney responds to a discovery request in error because some ESI was
undiscovered, he or she faces possible sanction exposure if there was not a reasonable
inquiry into the truthfulness of the filing under FRCP 26(g).

Identifying, preserving and collecting ESI can be a sizable project; one with an initially
unknown scope. Despite this, attorneys work under set deadlines to complete it.
Repeatedly missing deadlines and asking for extensions can materially undermine the
court's confidence in counsel.
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